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1. Competence is Part of the Attorney’s Fiduciary Duty 

 

a. The Nature of Fiduciary Duty 

 

“The relation between attorney and client is a fiduciary relation of the very highest 

character, and binds the attorney to most conscientious fidelity,—uberrima fides. If, 

on his own account, he has any transaction with his client about the subject of the 

litigation, he must, with respect to such transaction, be able to give, and must give, to 

his client, ‘all that reasonable advice against himself that he would have given him 

against a third person. Cox v. Delmas (1893) 99 Cal. 104, 123.  

 

b. The Four C’s 

 

 Competence, Communication, Conflict Avoidance, Confidentiality 

 

c. Role of the Rules of Professional Conduct  

 

“It is well established that an attorney's duties to his client are governed by the rules 

of professional conduct (Day v. Rosenthal (1985) 170 Cal.App.3d 1125, 1147.) 

 

2. California Black Letter Law on Competence 

 

a. California Rule of Professional Conduct 3-110(A) Competence 

 

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal 

services with competence. 

 

(B) For purposes of this rule, "competence" in any legal service shall mean to apply the 

1) diligence, 2) learning and skill, and 3) mental, emotional, and physical ability 

reasonably necessary for the performance of such service. 

 

(C) If a member does not have sufficient learning and skill when the legal service is 

undertaken, the member may nonetheless perform such services competently by 1) 

associating with or, where appropriate, professionally consulting another lawyer 

reasonably believed to be competent, or 2) by acquiring sufficient learning and skill 

before performance is required. 
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Discussion: … 

In an emergency a lawyer may give advice or assistance in a matter in which the lawyer 

does not have the skill ordinarily required where referral to or consultation with another 

lawyer would be impractical. Even in an emergency, however, assistance should be 

limited to that reasonably necessary in the circumstances. (Amended by order of Supreme 

Court, operative September 14, 1992.) 

 

b. California Rule of Professional Conduct 3-500  Communication 

 

A member shall keep a client reasonably informed about significant developments 

relating to the employment or representation, including promptly complying with 

reasonable requests for information and copies of significant documents when necessary 

to keep the client so informed. 

 

Discussion: 

Rule 3-500 is not intended to change a member's duties to his or her clients. It is intended 

to make clear that, while a client must be informed of significant developments in the 

matter, a member will not be disciplined for failing to communicate insignificant or 

irrelevant information. (See Bus. & Prof. Code, §6068, subd. (m).) 

 

A member may contract with the client in their employment agreement that the client 

assumes responsibility for the cost of copying significant documents. This rule is not 

intended to prohibit a claim for the recovery of the member's expense in any subsequent 

legal proceeding. 

 

Rule 3-500 is not intended to create, augment, diminish, or eliminate any application of 

the work product rule. The obligation of the member to provide work product to the client 

shall be governed by relevant statutory and decisional law. Additionally, this rule is not 

intended to apply to any document or correspondence that is subject to a protective order 

or non-disclosure agreement, or to override applicable statutory or decisional law 

requiring that certain information not be provided to criminal defendants who are clients 

of the member. 

 

c.   Business and Professions Code section 6068(m) and 6068(n) Communication 

 

It is the duty of an attorney to do all of the following: 

 

(m) To respond promptly to reasonable status inquiries of clients and to keep clients 

reasonably informed of significant developments in matters with regard to which the 

attorney has agreed to provide legal services. 

 

(n) To provide copies to the client of certain documents under time limits and as 

prescribed in a rule of professional conduct which the board shall adopt. 
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3. Attorney’s Duty to Supervise Subordinate Lawyers and Non-Lawyer Staff 

 

Rule 3-110(A) … 

Discussion: 

 

The duties set forth in rule 3-110 include the duty to supervise the work of subordinate 

attorney and non-attorney employees or agents. (See, e.g., Waysman v. State Bar (1986) 41 

Cal.3d 452; Trousil v. State Bar (1985) 38 Cal.3d 337, 342 [211 Cal.Rptr. 525]; Palomo v. 

State Bar (1984) 36 Cal.3d 785 [205 Cal.Rptr. 834]; Crane v. State Bar (1981) 30 Cal.3d 117, 

122; Black v. State Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn 

v. State Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257]; Moore v. 

State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].) 

 

4. Proposed New California Rules of Professional Conduct  

 

a. Proposed Rule of Professional Conduct 1.1  Competence 

 

(a) A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail to 

perform legal services with competence. 

(b) For purposes of this rule, “competence” in any legal service shall mean to apply the (i) 

learning and skill, and (ii) mental, emotional, and physical ability reasonably necessary for the 

performance of such service. 

(c) If a lawyer does not have sufficient learning and skill when the legal services are undertaken, 

the lawyer nonetheless may provide competent representation by (i) associating with or, where 

appropriate, professionally consulting another lawyer whom the lawyer reasonably believes to 

be competent, (ii) acquiring sufficient learning and skill before performance is required, or (iii) 

referring the matter to another lawyer whom the lawyer reasonably believes to be competent. 

(d) In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does 

not have the skill ordinarily required if referral to, or association or consultation with, another 

lawyer would be impractical. Assistance in an emergency must be limited to that reasonably 

necessary in the circumstances. 

 

Comments: 

 

[1] This rule addresses only a lawyer’s responsibility for his or her own professional 

competence. See rules 5.1 and 5.3 with respect to a lawyer’s disciplinary responsibility for 

supervising subordinate lawyers and nonlawyers. 

[2] See rule 1.3 with respect to a lawyer’s duty to act with reasonable diligence. 

 

b. Proposed Rule of Professional Conduct 1.2  Scope of Representation and 

Allocation of Authority 

 

(a) Subject to rule 1.2.1, a lawyer shall abide by a client’s decisions concerning the objectives of 

representation and, as required by rule 1.4, shall reasonably consult with the client as to 
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the means by which they are to be pursued. Subject to Business and Professions Code 

section 6068, subdivision (e)(1) and rule 1.6, a lawyer may take such action on behalf of the 

client as is impliedly authorized to carry out the representation. A lawyer shall abide by a 

client’s decision whether to settle a matter. Except as otherwise provided by law in a 

criminal case, the lawyer shall abide by the client’s decision, after consultation with the 

lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will 

testify. 

(b) A lawyer may limit the scope of the representation if the limitation is reasonable under the 

circumstances, is not otherwise prohibited by law, and the client gives informed consent. 

 

Comment 

Allocation of Authority between Client and Lawyer 

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be 

served by legal representation, within the limits imposed by law and the lawyer’s professional 

obligations. [Citations] A lawyer retained to represent a client is authorized to act on behalf of 

the client, such as in procedural matters and in making certain tactical decisions. A lawyer is not 

authorized merely by virtue of the lawyer’s retention to impair the client’s substantive rights or 

the client’s claim itself. 

(Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 404.)  

 

[2] At the outset of, or during a representation, the client may authorize the lawyer to take 

specific action on the client’s behalf without further consultation. Absent a material change in 

circumstances and subject to rule 1.4, a lawyer may rely on such an advance authorization. The 

client may revoke such authority at any time. 

 

Independence from Client’s Views or Activities 

[3] A lawyer’s representation of a client, including representation by appointment, does not 

constitute an endorsement of the client’s political, economic, social or moral views or activities. 

 

Agreements Limiting Scope of Representation 

[4] All agreements concerning a lawyer’s representation of a client must accord with the Rules of 

Professional Conduct and other law. (See, e.g., rules 1.1, 1.8.1 and 5.6. See also California Rules 

of Court, rules  3.35-3.37 (limited scope rules applicable in civil matters generally), and 5.425 

(limited scope rule applicable in family law matters).) 

 

 

c. Proposed Rule of Professional Conduct 1.3 Diligence 

 

(a) A lawyer shall not intentionally, repeatedly, recklessly or with gross negligence fail to act 

with reasonable diligence in representing a client. 

 

(b) For purposes of this rule, “reasonable diligence” shall mean that a lawyer acts with 

commitment and dedication to the interests of the client and does not neglect or disregard, or 

unduly delay a legal matter entrusted to the lawyer. 
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Comment 

[1] This rule addresses only a lawyer’s responsibility for his or her own professional diligence. 

See rules 5.1 and 5.3 with respect to a lawyer’s disciplinary responsibility for supervising 

subordinate lawyers and nonlawyers. 

[2] See rule 1.1 with respect to a lawyer’s duty to perform legal services with competence. 

 

d. Proposed Rule of Professional Conduct 1.4 Communication with Clients 

 

 (a) A lawyer shall: (1) promptly inform the client of any decision or circumstance with respect 

to which disclosure or the client’s informed consent, is required by these rules or the State Bar 

Act; (2) reasonably consult with the client about the means by which to accomplish the client’s 

objectives in the representation; (3) keep the client reasonably informed about significant 

developments relating to the representation, including promptly complying withreasonable 

requests for information and copies of significant documents when necessary to keep the client 

so informed; and (4) advise the client about any relevant limitation on the lawyer’s conduct when 

the lawyer knows that the client expects assistance not permitted by the Rules of Professional 

Conduct or other law.  

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 

make informed decisions regarding the representation. 

(c) A lawyer may delay transmission of information to a client if the lawyer reasonably 

believes that the client would be likely to react in a way that may cause imminent harm 

to the client or others. 

(d) A lawyer’s obligation under this rule to provide information and documents is subject to any 

applicable protective order, non-disclosure agreement, or limitation under statutory or decisional 

law. 

 

Comment 

[1] A lawyer will not be subject to discipline under paragraph (a)(3) of this rule for failing to 

communicate insignificant or irrelevant information. (See Bus. & Prof. Code, § 6068, subd. (m).) 

Whether a particulardevelopment is significant will generally depend on the 

surrounding facts and circumstances. 

[2] A lawyer may comply with paragraph (a)(3) by providing to the client copies of significant 

documents by electronic or other means. This rule does not prohibit a lawyer from seeking 

recovery of the lawyer’s expense in any subsequent legal proceeding. 

[3] Paragraph (c) applies during a representation and does not alter the obligations applicable at 

termination of a representation (see rule 1.16(e)(1)). 

[4] This rule is not intended to create, augment,diminish, or eliminate any application of the 

work product rule. The obligation of the lawyer to provide work product to the client shall be 

governed by relevant statutory and decisional law.  

 

e. Proposed Rule of Professional Conduct 5.1 Responsibilities of Managerial and 

Supervisory Lawyers 

 

(a) A lawyer who individually or together with other lawyers possesses managerial authority in a 

law firm, shall make reasonable efforts toensure that the firm has in effect measures giving 
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reasonable assurance that all lawyers in the firm comply with these rules and the State Bar Act. 

(b) A lawyer having direct supervisory authority over another lawyer, whether or not a member 

or employee of the same law firm, shall make reasonable efforts to ensure that the other lawyer 

complies with these rules and the State Bar Act. 

(c) A lawyer shall be responsible for another lawyer’s violation of these rules and the State Bar 

Act if: (1) the lawyer orders or, with knowledge of the relevant facts and of the specific conduct, 

ratifies the conduct involved; or (2) the lawyer, individually or together 

with other lawyers, possesses managerial authority in the law firmin which the other lawyer 

practices, or has direct supervisory authority over the other lawyer, whether or not a member or 

employee of the same law firm, and knows of the conduct at a 

time when its consequences can be avoided or mitigated but fails to takereasonable remedial 

action. 

 

Comment 

Paragraph (a) – Duties Of Managerial Lawyers To Reasonably Assure Compliance with the 

Rules. 

[1] Paragraph (a) requires lawyers with managerial authority within a law firm to make 

reasonable efforts to establish internal policies and procedures designed, for example, to detect 

and resolve conflicts of interest, identify dates by which actions must be taken in pending 

matters, account for client funds and property, and ensure that inexperienced lawyers are 

properly supervised. 

[2] Whether particular measures or efforts satisfy the requirements of paragraph (a) might 

depend upon the law firm’s structure and the nature of its practice, including the size of the law 

firm, whether it has more than one office location or practices in more than one jurisdiction, or 

whether the firm or its partners engage in any ancillary business. 

[3] A partner, shareholder or other lawyer in a law firm who has intermediate managerial 

responsibilities satisfies paragraph (a) if the law firm has a designated 

managing lawyer charged with that responsibility, or a management committee or other body 

that has appropriate managerial authority and is charged with that responsibility. For example, 

the managing lawyer of an office of a multi-office law firm would not necessarily be required to 

promulgate firm-wide policies intended to reasonably assure that the law firm’s lawyers comply 

with the rules or State Bar Act. However, a lawyer 

remains responsible to take corrective steps if the lawyer knows or reasonably should know that 

the delegated body or person is not providing or implementing 

measures as required by this rule. 

[4] Paragraph (a) also requires managerial lawyers to make reasonable efforts to assure that other 

lawyers in an agency or department comply with these rules and the State Bar Act. This rule 

contemplates, for example, the creation and implementation of reasonable guidelines relating to 

the assignment of cases and the distribution of workload among lawyers in a public sector legal 

agency or other legal department.  

 

Paragraph (b) – Duties of Supervisory Lawyers 

[5] Whether a lawyer has direct supervisory authority over another lawyer in particular 

circumstances is a question of fact. 

Paragraph (c) – Responsibility for Another’s Lawyer’sViolation 
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[6] A lawyer will not be in violation of paragraph (c)(1) if the lawyer’s decision to ratify a course 

of conduct is a reasonable resolution of an arguable question of professional responsibility. 

[7] The appropriateness of remedial action under paragraph (c)(2) would depend on the nature 

and seriousness of the misconduct and the nature and immediacy of its harm. A managerial or 

supervisory lawyer must intervene to prevent avoidable consequences of misconduct if the 

lawyer knows that the misconduct occurred. 

[8] A supervisory lawyer violates paragraph (b) by failing to make the efforts required under that 

paragraph, even if the lawyer does not violate paragraph (c) by knowingly directing or ratifying 

the conduct, or where feasible, failing to take reasonable remedial action.  

[9] Paragraphs (a), (b), and (c) create independent bases for discipline. This rule does not impose 

vicarious responsibility on a lawyer for the acts of another lawyer who is in or outside the law 

firm. Apart from paragraph (c) of this rule and rule 8.4(a), a lawyer does not have disciplinary 

liability for the conduct of a partner, associate, or subordinate lawyer. The question of whether a 

lawyer can be liable civilly or criminally for another lawyer’s conduct is beyond the scope of  

these rules. 

 

f. Proposed Rule of Professional Conduct 5.3 Responsibilities Regarding Nonlawyer 

Assistants 

 

With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(a) a lawyer who individually or together with other lawyers possesses managerial authority in a 

law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving 

reasonable assurance that the nonlawyer’s conduct is compatible with the professional 

obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the nonlawyer, whether or not a employee 

of the same law firm, shall make reasonable efforts to ensure that the person’s conduct is 

compatible with the professional obligations of the lawyer; and (c) a lawyer shall be responsible 

for conduct of such a person that would be a violation of these rules or the State Bar Act if 

engaged in by a lawyer if: (1) the lawyer orders or, with knowledge of the relevant facts and of 

the specific conduct, ratifies the conduct involved; or (2) the lawyer, individually or together 

with other lawyers, possesses managerial authority in the law firm in which the person is 

employed, or has direct supervisory authority over the person, whether or not an employee of the 

same law firm, and knows of the conduct at a time when its consequences can be avoided or 

mitigated but fails to take reasonable remedial action.  

 

Comment 

Lawyers often utilize nonlawyer personnel, including secretaries, investigators, law student 

interns, and paraprofessionals. Such assistants, whether employees or independent contractors, 

act for the lawyer in rendition of the lawyer’s professional services. A lawyer must give such 

assistants appropriate instruction and supervision concerning all ethical aspects of their 

employment. The measures employed in instructing and supervising nonlawyers should take 

account of the fact that they might not have legal training. 
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 David C. Carr is an attorney in private practice in San Diego, California. Since 2001 he 

has specialized in representing attorneys in matters involving legal ethics and the law of 
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 Mr. Carr graduated from Loyola Law School in 1986 and was admitted to the California 

Bar that year. After practicing in business litigation and commercial law, Mr. Carr spent 12 years 

as staff attorney, discipline prosecutor and manager at the State Bar of California, before 

returning to private practice.  

 

 He is an active member of the San Diego County Bar Association, where he serves on the 

Legal Ethics Committee.  Mr. Carr served as president of the Association of Discipline Defense 

Counsel from 2008 through 2010.  He is also a member of the Association of Professional 

Responsibility Lawyers and the ABA Center for Professional Responsibility. Mr. Carr also 

teaches professional responsibility at Thomas Jefferson Law School in San Diego, California.  

More information is available at www.ethics-lawyer.com. 

 

 


